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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed and 

cause remanded.   

 

¶1 ANN WALSH BRADLEY,  J.    Acui t y,  A Mut ual  I nsur ance 

Company,  seeks r evi ew of  a publ i shed cour t  of  appeal s deci s i on 

af f i r mi ng t he ci r cui t  cour t ' s  deni al  of  Acui t y ' s mot i on f or  

decl ar at or y j udgment . 1  Acui t y sought  a decl ar at i on t hat  t he 
                                                 

1 See Zar der  v.  Acui t y,  A Mut .  I ns.  Co. ,  2009 WI  App 34,  316 
Wi s.  2d 573,  765 N. W. 2d 839,  af f i r mi ng an or der  of  t he Ci r cui t  
Cour t  f or  Waukesha Count y,  Kat hr yn W.  Fost er ,  Judge.     
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acci dent  her e was not  a hi t - and- r un acci dent  under  t he t er ms of  

t he uni nsur ed mot or i st  ( UM)  pol i cy i ssued t o James and Gl or y 

Zar der .   The ci r cui t  cour t  and cour t  of  appeal s det er mi ned t hat  

Acui t y was not  ent i t l ed t o a decl ar at or y j udgment  even t hough 

t he occupant s of  t he vehi c l e t hat  al l egedl y s t r uck t hi r t een-

year - ol d Zachar y Zar der  st opped t o check on hi s wel l bei ng bef or e 

depar t i ng.        

¶2 Acui t y asser t s t hat  bot h t he c i r cui t  cour t  and t he cour t  

of  appeal s er r ed.   I t  cont ends t hat ,  under  t he f act s of  t hi s 

case,  t he vehi c l e i nvol ved i n t he acci dent  was not  a " hi t - and-

r un"  vehi c l e because t he uni dent i f i ed dr i ver  st opped t o check on 

Zar der ' s wel l bei ng bef or e l eavi ng t he scene of  t he acci dent .   

Fur t her ,  Acui t y ar gues t hat  t hi s  cour t ' s  di scuss i on of  t he t er m 

" hi t - and- r un"  i n Hayne v.  Pr ogr essi ve Nor t her n I nsur ance Co. 2 

cont r ol s t he out come of  t hi s case.   

¶3 We concl ude t hat  Acui t y ' s f ocus on t he uni dent i f i ed 

dr i ver ' s i nt ent i on when l eavi ng t he acci dent  scene i s not  

r el evant  t o our  det er mi nat i on of  whet her  t her e i s cover age under  

t he t er ms of  t he i nsur ance pol i cy.   Fur t her ,  we concl ude t hat  

Hayne does not  cont r ol  t he out come of  t hi s case.   We,  t her ef or e,  

appl y t he st andar d r ul es of  const r uct i on t o t he Zar der s '  UM 

pol i cy.    

¶4 Gi ven t hat  t he phr ase " hi t - and- r un"  i n t he Zar der s '  UM 

pol i cy i s suscept i bl e t o mor e t han one r easonabl e const r uct i on,  

we det er mi ne t hat  i t  i s  ambi guous.   We t her ef or e const r ue t he 

                                                 
2 115 Wi s.  2d 68,  73- 74,  339 N. W. 2d 588 ( 1983) .  
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phr ase " hi t - and- r un"  i n f avor  of  cover age.   Havi ng concl uded 

t hat  t her e i s cover age f or  t hi s t ype of  acci dent  under  t he 

pol i cy,  we need not  exami ne t he r equi r ement s of  Wi s.  St at .  

§ 632. 32( 4)  ( 2007- 08) . 3  Accor di ngl y,  we af f i r m t he cour t  of  

appeal s,  but  we modi f y t he r at i onal e and r emand t o t he c i r cui t  

cour t  f or  f ur t her  pr oceedi ngs.      

I  

¶5 For  t he pur poses of  t hi s i nt er l ocut or y appeal ,  t he 

f act s ar e undi sput ed.   Thi r t een- year - ol d Zachar y Zar der  was 

r i di ng hi s bi cyc l e on a New Ber l i n muni ci pal  st r eet  on a snowy 

eveni ng i n December  2005 when hi s bi cycl e was st r uck by an 

uni dent i f i ed mot or i st .   The car  st opped appr oxi mat el y 100 f eet  

f r om Zar der .   Thr ee occupant s got  out  of  t he car  and appr oached 

Zar der ,  who r emai ned at  t he acci dent  scene.   

¶6 Sandr a and Edwar d Mi l l er  wer e wal k i ng i n t he 

nei ghbor hood when t he acci dent  occur r ed.   Sandr a Mi l l er  sai d 

t hat  she hear d a young mal e voi ce say,  " A car  i s comi ng. "   

Sandr a saw a car  and hear d a cr ash of  met al .    

¶7 Wi t hi n seconds,  t he Mi l l er s ar r i ved at  t he acci dent  

scene.   They saw Zar der  s i t t i ng i n t he snowbank besi de hi s 

bi cycl e.   They saw t hr ee young men exi t  a car ,  appr oach Zar der ,  

and ask i f  he was okay.   Sandr a over hear d Zar der  assur e t he 

                                                 
3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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occupant s t hat  he was okay. 4  The occupant s t hen r et ur ned t o 

t hei r  car  and dr ove away.   Sandr a l at er  s i gned an af f i davi t  

st at i ng:  " I t  di d not  appear  t hat  t he subj ect  car  was f l eei ng t he 

acci dent  scene. "   

¶8 The Mi l l er s al so asked Zar der  i f  he was i nj ur ed,  and 

he sai d t hat  he was not .   Lat er ,  however ,  i t  became appar ent  

t hat  he was i n f act  i nj ur ed.   The Zar der s cont act ed t he New 

Ber l i n Pol i ce Depar t ment  and r epor t ed t he acci dent  t he same 

eveni ng.    

¶9 Of f i cer  Jef f r ey Kuehl  i nvest i gat ed t he acci dent .   He 

l ocat ed car  par t s i n t he r oadway of  t he acci dent  scene and 

i nt er vi ewed wi t nesses,  but  he was unabl e t o i dent i f y t he vehi c l e 

or  i t s dr i ver .   Kuehl  l at er  st at ed i n an af f i davi t :  " [ T] he 

December  9,  2005 acci dent  was not  i nvest i gat ed as a hi t - and- r un 

acci dent  because t he uni dent i f i ed vehi c l e st opped at  t he scene 

and i nqui r ed as t o Zachar y Zar der ' s heal t h and wel l - bei ng[ . ] "    

¶10 As a r esul t  of  t he acci dent ,  Zar der ' s l eg and ar m wer e 

f r act ur ed,  r equi r i ng t wo sur ger i es.   Hi s heal t h i nsur ance 

pol i cy,  i ssued by Humana,  was i nsuf f i c i ent  t o cover  hi s medi cal  

bi l l s .   The Zar der s t her ef or e sought  cover age under  t hei r  

aut omobi l e i nsur ance pol i cy.    

                                                 
4 Accor di ng t o a New Ber l i n pol i ce r epor t ,  Zar der  " advi sed 

t hat  af t er  [ t he occupant s]  had checked on hi s wel l bei ng,  he had 
assur ed t hem t hat  he was al l  r i ght  and t hey wer e r el eased f r om 
t he scene.   Zachar y advi ses t hat  he di d not  f eel  t hat  t he 
vehi c l e was dr i v i ng r eckl essl y or  speedi ng at  t he t i me of  t he 
acci dent ,  however ,  he di d advi se t hat  t he vehi c l e appear ed t o 
have t aken t he cor ner  t oo shor t  t her eby cr ossi ng i nt o hi s l ane 
and st r i k i ng hi m. "  
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¶11 As r equi r ed by Wi s.  St at .  § 632. 32( 4) ,  t he Zar der s '  

pol i cy i ncl uded uni nsur ed mot or i st  ( UM)  cover age.   The pol i cy 

pr ovi ded:   

We wi l l  pay damages f or  bodi l y i nj ur y whi ch an i nsur ed 
per son i s l egal l y ent i t l ed t o r ecover  f r om t he owner  
or  oper at or  of  an uni nsur ed mot or  vehi c l e.   Bodi l y 
i nj ur y must  be sust ai ned by an i nsur ed per son and must  
be caused by acci dent  and r esul t  f r om t he owner shi p,  
mai nt enance or  use of  t he uni nsur ed mot or  vehi c l e.    

The pol i cy def i ned " uni nsur ed mot or  vehi c l e"  i n par t  as " a l and 

mot or  vehi c l e or  t r ai l er  whi ch i s .  .  .  [ a]  hi t - and- r un vehi c l e 

whose oper at or  or  owner  i s unknown and whi ch st r i kes [ an 

i nsur ed] . "  

¶12 Af t er  Acui t y r ej ect ed t he Zar der s '  c l ai m,  t hey f i l ed 

sui t ,  c l ai mi ng UM cover age. 5  Acui t y answer ed,  denyi ng cover age.   

I t  asser t ed " t hat  under  t he ci r cumst ances of  t hi s case t he 

pol i cy i n quest i on [ does not ]  pr ovi de[ ]  uni nsur ed mot or i st  

i nsur ance cover age benef i t s s i nce t he vehi c l e t hat  al l egedl y 

st r uck t he Pl ai nt i f f ,  Zachar y Zar der ,  di d not  const i t ut e a ' hi t  

and r un'  vehi cl e under  t he l aw[ . ] "   I t  al so asser t ed 

cont r i but or y negl i gence as an af f i r mat i ve def ense.    

¶13 Acui t y f i l ed a mot i on f or  decl ar at or y j udgment  i n 

c i r cui t  cour t ,  seeki ng a no cover age decl ar at i on i n connect i on 

wi t h t he Zar der s '  c l ai ms.   I t  di d not  speci f i cal l y i nt er pr et  t he 

t er ms of  t he UM pol i cy.   Rat her ,  i t  ar gued t hat  t he pol i cy " does 

not  expr essl y def i ne what  qual i f i es as a ' hi t - and- r un'  vehi c l e.   

                                                 
5 Zar der ' s medi cal  i nsur er ,  Humana I nsur ance Company,  was 

al so l i s t ed as a def endant  because i t  may have subr ogat i on 
r i ght s agai nst  Acui t y.    
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Consequent l y,  Wi sconsi n cour t s '  [ st at ut or y]  const r uct i on of  t he 

phr ase ' hi t - and- r un'  i n an i nsur ance cover age cont ext  i s  

i nst r uct i ve,  gi ven t he absence of  a def i ni t i on of  t he same i n 

ei t her  t he pol i cy or  [ Wi s.  St at .  § 632. 32, ]  t he omni bus 

st at ut e. "    

¶14 Acui t y c i t ed Hayne v.  Pr ogr essi ve Nor t her n I nsur ance 

Co. ,  a deci s i on by t hi s cour t ,  whi ch hel d t hat  t he st at ut or y 

t er m " hi t - and- r un"  unambi guousl y r equi r es physi cal  st r i k i ng.   

115 Wi s.  2d 68,  339 N. W. 2d 588 ( 1983) .   Hayne concl uded:  " [ T] he 

pl ai n meani ng of  ' hi t - and- r un'  consi st s of  t wo el ement s:  a ' hi t '  

or  st r i k i ng,  and a ' r un, '  or  f l eei ng f r om t he scene of  an 

acci dent . "   I d.  at  73- 74.   Acui t y ar gued t hat  under  Hayne,  t he 

uni dent i f i ed vehi c l e was not  a ' hi t - and- r un'  vehi c l e because t he 

dr i ver  st opped t o check on Zar der  r at her  t han " f l eei ng f r om t he 

scene of  [ t he]  acci dent . "    

¶15 Af t er  br i ef s and or al  ar gument s,  t he c i r cui t  cour t  

deni ed Acui t y ' s mot i on f or  decl ar at or y j udgment .   Al t hough t he 

cour t  di d not  speci f i cal l y i nt er pr et  t he t er ms of  t he pol i cy,  i t  

det er mi ned t hat  Zar der  was " hi t "  wi t hi n t he meani ng of  t he t er m 

" hi t - and- r un. " 6  I t  concl uded:  " I  am ver y sat i sf i ed t her e i sn' t  a 

hi nt  of  f r aud her e. "   The cour t  expl ai ned:  " Unl i ke many of  t he 

cases t hi s cour t  has r evi ewed,  t her e i s no phant om car  or  

phant om dr i ver .   Ther e i s no i ssue of  cont act . "   Fur t her ,  

" t her e' s no r eal  c l ai m of  f r aud because t hi s young man has 

ver y .  .  .  obj ect i ve i nj ur i es. "   
                                                 

6 The cour t  comment ed t hat  t he Mi l l er s hear d t he i mpact  and 
t hat  t he hi t  r esul t ed i n pr oper t y damage t o t he bi ke.    
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¶16 Al t hough t he cour t  concl uded t hat  t he uni dent i f i ed 

vehi c l e was not  a " hi t - and- r un"  vehi c l e wi t hi n t he meani ng of  

Hayne,  i t  det er mi ned t hat  t her e was cover age under  Acui t y ' s 

pol i cy.   The cour t  expl ai ned i t s r easoni ng i n t er ms of  " publ i c 

pol i cy"  and t he pur pose under l y i ng t he omni bus st at ut e,  whi ch 

mandat es a mi ni mum l evel  of  UM cover age i n al l  l i abi l i t y  

pol i c i es.    

¶17 The cour t  of  appeal s accept ed Acui t y ' s i nt er l ocut or y 

appeal .   I t  det er mi ned t hat  Hayne' s def i ni t i on of  " r un"  was 

di ct um because t he Wi sconsi n supr eme cour t  i n Hayne " di d not  

i nt ent i onal l y t ake up and deci de t he ' r un'  par t  of  ' hi t - and-

r un' " ;  t he def i ni t i on of  r un was not  " ger mane t o t he out come of  

Hayne" ;  and i t  was an " of f - t he- cuf f  st at ement [ ] ,  made wi t hout  

any car ef ul  t hought  or  anal ysi s[ . ] "   Zar der  v.  Acui t y,  A Mut .  

I ns.  Co. ,  2009 WI  App 34,  ¶12,  316 Wi s.  2d 573,  765 N. W. 2d 839.   

The cour t  cont i nued:  " Wi t hout  Hayne as t he anchor ,  we ar e back 

t o squar e one wi t h r egar d t o def i ni ng ' r un'  i n ' hi t - and- r un. '   

We wi l l  her eaf t er  anal yze t he case t he way t he l aw says we must  

i nt er pr et  i nsur ance pol i cy l anguage. "   I d. ,  ¶15.  

¶18 The cour t  di scussed t wo r easonabl e def i ni t i ons of  

" r un"  i n t he cont ext  of  a hi t - and- r un vehi c l e:  " t he oper at or  

f l ees or  dr i ves on wi t hout  st oppi ng, "  or  " t he oper at or  st ops but  

dr i ves on wi t hout  pr ovi di ng i dent i f i cat i on or  compl yi ng wi t h hi s  

or  her  ot her  l egal  dut i es. "   I d. ,  ¶22.   The cour t  adopt ed t he 

i nt er pr et at i on f avor abl e t o t he i nsur ed and concl uded t hat  a 

hi t - and- r un occur s when a dr i ver  l eaves t he scene of  t he 
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acci dent  wi t hout  pr ovi di ng i dent i f y i ng i nf or mat i on,  even t hough 

t he dr i ver  st opped t o see i f  t her e was i nj ur y.   I d. ,  ¶23.  

¶19 As an al t er nat i ve r at i onal e f or  af f i r mi ng t he ci r cui t  

cour t ,  t he cour t  of  appeal s concl uded t hat  Wi s.  St at .  

§ 632. 32( 4) ( a) 2. b.  compel s cover age.   I d. ,  ¶24.   I t  consul t ed 

t he l egi s l at i ve hi st or y of  t he st at ut e and f ound l i t t l e 

gui dance.   I d. ,  ¶29.   However ,  i t  f ound t he cr i mi nal  hi t - and- r un 

st at ut e,  Wi s.  St at .  § 346. 67,  t o be hel pf ul . 7  I d. ,  ¶30.   That  

st at ut e pr ovi des t hat  dr i ver s i nvol ved i n some acci dent s must ,  

among ot her  obl i gat i ons,  pr ovi de t hei r  name,  addr ess,  and 

vehi c l e r egi st r at i on number  bef or e l eavi ng t he scene of  t he 

                                                 
7 Wi s.  St at .  § 346. 67,  t i t l ed " Dut y upon st r i k i ng per son or  

at t ended or  occupi ed vehi c l e, "  pr ovi des:  

( 1)  The oper at or  of  any vehi c l e i nvol ved i n an 
acci dent  r esul t i ng i n i nj ur y t o or  deat h of  any per son 
or  i n damage t o a vehi c l e whi ch i s dr i ven or  at t ended 
by any per son shal l  i mmedi at el y  st op such vehi c l e at  
t he scene of  t he acci dent  or  as c l ose t her et o as 
possi bl e but  shal l  t hen f or t hwi t h r et ur n t o and i n 
ever y event  shal l  r emai n at  t he scene of  t he acc i dent  
unt i l  t he oper at or  has f ul f i l l ed t he f ol l owi ng 
r equi r ement s:   

( a)  The oper at or  shal l  gi ve hi s or  her  name,  addr ess 
and t he r egi st r at i on number  of  t he vehi c l e he or  she 
i s dr i v i ng t o t he per son st r uck or  t o t he oper at or  or  
occupant  of  or  per son at t endi ng any vehi c l e col l i ded 
wi t h;  and 

( b)  The oper at or  shal l ,  upon r equest  and i f  avai l abl e,  
exhi bi t  hi s or  her  oper at or s l i cense .  .  .  ;  and  

( c)  The oper at or  shal l  r ender  t o any per son i nj ur ed i n 
such acci dent  r easonabl e assi st ance .  .  .  .  
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acci dent .   Wi s.  St at .  § 346. 67.   The cour t  " pr esume[ d]  t hat  t he 

l egi s l at ur e had f ul l  knowl edge of  t he r equi r ement s i n t he ' hi t -

and- r un'  st at ut e when i t  r epeat ed t hat  phr ase i n 

§ 632. 32( 4) ( a) 2. b. "   Zar der ,  316 Wi s.  2d 573,  ¶30.    

¶20 The cour t  of  appeal s al so det er mi ned t hat  def i ni ng 

" r un"  as l eavi ng an acci dent  scene wi t hout  pr ovi di ng i dent i f y i ng 

i nf or mat i on compor t ed wi t h t he l egi s l at i ve pur pose of  pr ot ect i ng 

i nsur eds agai nst  s i t uat i ons wher e t her e i s no t or t f easor  

i nsur ance avai l abl e t o pay f or  t hei r  i nj ur i es.   I d. ,  ¶35.   

Accor di ngl y,  i t  af f i r med t he ci r cui t  cour t ' s  deni al  of  Acui t y ' s 

mot i on f or  decl ar at or y j udgment .  

I I  

¶21 The gr ant i ng or  denyi ng of  dec l ar at or y j udgment  i s a 

mat t er  wi t hi n t he di scr et i on of  t he c i r cui t  cour t .   Thei s v.  

Mi dwest  Secur i t y I ns.  Co. ,  2000 WI  15,  ¶8,  232 Wi s.  2d 749,  606 

N. W. 2d 162.   An appel l at e cour t  wi l l  r ever se t he deci s i on of  t he 

c i r cui t  cour t  i f  i t  er r oneousl y exer ci sed i t s di scr et i on.   I d.   

The ci r cui t  cour t  has er r oneousl y exer ci sed i t s di scr et i on i f  i t  

bases i t s deci s i on on an er r or  of  l aw or  an er r or  of  f act .   

St at e v.  For d,  2007 WI  138,  ¶28,  306 Wi s.  2d 1,  742 N. W. 2d 61.    

¶22 I n t hi s case,  we ar e r equi r ed t o i nt er pr et  t he t er ms 

of  an i nsur ance pol i cy t o det er mi ne whet her  i t  cover s t he t ype 

of  acci dent  pr esent ed her e.   I nt er pr et at i on of  a pol i cy pr esent s 

a quest i on of  l aw,  whi ch we r evi ew i ndependent l y of  t he 

det er mi nat i ons r ender ed by t he c i r cui t  cour t  and t he cour t  of  

appeal s.   Li ebovi ch v.  Mi nn.  I ns.  Co. ,  2008 WI  75,  ¶17,  310 

Wi s.  2d 751,  751 N. W. 2d 764.  
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I I I  

¶23 We begi n our  di scussi on by set t i ng f or t h t he gui di ng 

pr i nci pl es f or  i nt er pr et i ng a pr ovi s i on i n an i nsur ance pol i cy.   

Next ,  we addr ess t wo ar gument s advanced by Acui t y.   The f i r st  

f ocuses on t he i nt ent  of  t he uni dent i f i ed dr i ver  her e,  and t he 

second i s based on our  pr i or  deci s i on i n Hayne,  115 Wi s.  2d 68.   

Fi nal l y,  we appl y t he st andar d pr i nci pl es of  const r uct i on t o t he 

Zar der s '  UM pol i cy.   

¶24 Wi sconsi n St at .  § 632. 32 i s Wi sconsi n' s omni bus mot or  

vehi c l e cover age st at ut e.   I t  pr ovi des t hat  ever y mot or  vehi c l e 

i nsur ance pol i cy i ssued i n Wi sconsi n must  cont ai n cer t ai n 

mandat or y pr ovi s i ons. 8  Pr ogr ess i ve N.  I ns.  Co.  v.  Romanshek,  

2005 WI  67,  ¶10,  281 Wi s.  2d 300,  697 N. W. 2d 417.   One of  t hese 

r equi r ement s i s  set  f or t h i n Wi s.  St at .  § 632. 32( 4) ,  whi ch 

mandat es uni nsur ed mot or i st  ( UM)  cover age.   I t  i ncl udes 

" uni dent i f i ed mot or  vehi c l e[ s]  i nvol ved i n [ ]  hi t - and- r un 

                                                 
8 Wi s.  St at .  § 632. 32 i s ent i t l ed " Pr ovi s i ons of  mot or  

vehi c l e i nsur ance pol i c i es. "   Sect i on 632. 32( 1)  set s f or t h:  
" Except  as ot her wi se pr ovi ded,  t hi s sect i on appl i es t o ever y 
pol i cy of  i nsur ance i ssued or  del i ver ed i n t hi s st at e agai nst  
t he i nsur ed' s l i abi l i t y  f or  l oss or  damage r esul t i ng f r om 
acci dent  caused by any mot or  vehi c l e,  whet her  t he l oss or  damage 
i s t o pr oper t y or  t o a per son. "    

" [ A] n i nsur ance pol i cy may expand but  not  r educe t he 
cover age r equi r ed by t he uni nsur ed mot or i st  st at ut e. "   Fl et cher  
v.  Aet na Cas.  & Sur .  Co. ,  165 Wi s.  2d 350,  357,  477 N. W. 2d 90 
( Ct .  App.  1991) .   Cover age omi t t ed f r om an i nsur ance pol i cy wi l l  
never t hel ess be " compel l ed and enf or ced"  as a par t  of  t he pol i cy 
when t he i ncl usi on of  such cover age i s mandat ed by st at ut e.   
Pr ogr essi ve N.  I ns.  Co.  v.  Romanshek,  2005 WI  67,  ¶13,  281 
Wi s.  2d 300,  697 N. W. 2d 417.  
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acci dent [ s] "  wi t hi n t he def i ni t i on of  " uni nsur ed mot or  vehi c l e. " 9  

Wi s.  St at .  § 632. 32( 4) ( a) 2. b.        

¶25 When det er mi ni ng whet her  an i nsur ed may r ecover  under  

t he t er ms of  hi s uni nsur ed mot or i st  pol i cy,  a cour t  gener al l y 

begi ns by exami ni ng t he l anguage of  t he pol i cy,  whi ch i s a 

cont r act  f or  i nsur ance. 10  I f  t he cour t  exami nes t he pol i cy and 

concl udes t hat  i t  pr ovi des cover age,  t her e may be no need t o 

const r ue Wi s.  St at .  § 632. 32( 4) ( a) 2. b.  t o det er mi ne whet her  

cover age i s mandat ed by l aw. 11   

¶26 The cour t ' s  goal  i n const r ui ng an i nsur ance pol i cy i s 

t o det er mi ne and car r y out  t he i nt ent i ons of  t he par t i es.   Mau 

v.  N. D.  I ns.  Reser ve Fund,  2001 WI  134,  ¶13,  248 Wi s.  2d 1031,  

637 N. W. 2d 45.   We i nt er pr et  undef i ned wor ds and phr ases i n an 

i nsur ance pol i cy  as t hey woul d be under st ood by a r easonabl e 

i nsur ed,  gi v i ng wor ds and phr ases t hei r  common and or di nar y 

                                                 
9 Wi s.  St at .  § 632. 32 was amended by 2009 Wi s.  Act  28.   That  

act  expanded t he st at ut or y r equi r ement s.   The amendment s do not  
af f ect  t hi s case because t hey appl y t o pol i c i es i ssued af t er  
November  1,  2009.       

10 See,  e. g. ,  Fol kman v.  Quamme,  2003 WI  116,  264 
Wi s.  2d 617,  665 N. W. 2d 857;  Mau v.  N. D.  I ns.  Reser ve Fund,  2001 
WI  134,  248 Wi s.  2d 1031,  637 N. W. 2d 45;  Fi scher  v.  Mi dwest  Sec.  
I ns.  Co. ,  2003 WI  App 246,  268 Wi s.  2d 519,  673 N. W. 2d 297;  
Meyer  v.  Ci t y of  Amer y,  185 Wi s.  2d 537,  518 N. W. 2d 296 ( Ct .  
App.  1994) .  

11 See,  e. g. ,  Hul l  v.  St at e Far m Mut .  Aut o.  I ns.  Co. ,  222 
Wi s.  2d 627,  ¶20 n. 7,  586 N. W. 2d 863 ( 1998)  ( " We r ecogni ze t hat  
we need not  det er mi ne whet her  Hul l  i s  ent i t l ed t o UM cover age 
under  Wi s.  St at .  § 632. 32( 4) ,  s i nce we have al r eady deci ded t hat  
Hul l  i s  ent i t l ed t o UM cover age under  t he t er ms of  her  t wo 
i nsur ance pol i c i es. " ) ;  Fi scher ,  268 Wi s.  2d 519,  ¶27.    
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meani ng.   Acui t y v.  Bagadi a,  2008 WI  62,  ¶13,  310 Wi s.  2d 197,  

750 N. W. 2d 817;  Fol kman v.  Quamme,  2003 WI  116,  ¶17,  264 

Wi s.  2d 617,  665 N. W. 2d 857.   I f  wor ds or  phr ases i n a pol i cy 

ar e suscept i bl e t o mor e t han one r easonabl e const r uct i on,  t hey 

ar e ambi guous.   Li sowski  v.  Hast i ngs Mut .  I ns.  Co. ,  2009 WI  11,  

¶9,  315 Wi s.  2d 388,  759 N. W. 2d 754.    

¶27 I f  an i nsur ance pol i cy i s ambi guous as t o cover age,  we 

wi l l  const r ue t he pol i cy i n f avor  of  t he i nsur ed.   Fr oedt er t  

Mem' l  Lut her an Hosp.  v.  Nat ' l  St at es I ns. ,  2009 WI  33,  ¶41,  317 

Wi s.  2d 54,  765 N. W. 2d 251.   " [ B] ecause t he i nsur er  i s i n a 

posi t i on t o wr i t e i t s i nsur ance cont r act s wi t h t he exact  

l anguage i t  chooses——so l ong as t he l anguage conf or ms t o 

st at ut or y and admi ni st r at i ve l aw——ambi gui t y i n t hat  l anguage i s  

const r ued i n f avor  of  an i nsur ed seeki ng cover age. "   I d. ,  ¶43.  

¶28 The Zar der s '  pol i cy def i nes " uni nsur ed mot or  vehi c l e"  

i n par t  as " a l and mot or  vehi c l e or  t r ai l er  whi ch i s .  .  .  [ a]  

hi t - and- r un vehi c l e whose oper at or  or  owner  i s unknown and whi ch 

st r i kes [ an i nsur ed] . "   Al t hough t he t er m " hi t - and- r un"  i s not  

def i ned i n t he pol i cy,  Acui t y asser t s t hat  t he meani ng of  " r un"  

i s not  " l acki ng i n c l ar i t y. "   I t  asser t s t hat  t he t er m means t o 

" f l ee wi t hout  st oppi ng. "    

¶29 Acui t y advances t wo ar gument s i n suppor t  of  t hi s 

concl usi on.   The f i r st  i s  t i ed t o t he par t i cul ar  f act s of  t hi s  

case and f ocuses on t he i nt ent  of  t he uni dent i f i ed dr i ver .   The 

second i s based on our  pr i or  deci s i on i n Hayne,  115 Wi s.  2d 68.   

We addr ess each ar gument  i n t ur n.      



No.  2008AP919   

 

13 
 

¶30 At  or al  ar gument ,  Acui t y ' s counsel  expl ai ned:  " When 

you l ook at  t he f act s of  t hi s case,  we cl ear l y do not  have a 

' f l ee'  f r om a common sense st andpoi nt  because t he f act s show 

t hat  t he occupant s of  t he vehi c l e checked on t he wel l bei ng of  

Zachar y Zar der .   Ther e was no at t empt  by t hem t o shi el d t hei r  

i dent i t y.   Ther e was no at t empt  by t hem t o r un f r om t he scene of  

t he acci dent . "   Under  t hese f act s,  Acui t y asser t s,  t her e i s no 

cover age.    

¶31 Fr om t hi s expl anat i on,  i t  appear s t hat  Acui t y ' s 

def i ni t i on hi nges upon t he i nt ent  of  t he uni dent i f i ed dr i ver  and 

whet her  t hat  dr i ver  at t empt ed t o evade r esponsi bi l i t y  by l eavi ng 

t he scene of  t he acci dent . 12  However ,  we not e t hat  a def i ni t i on 

t hat  f ocuses on t he uni dent i f i ed dr i ver ' s i nt ent i ons i n l eavi ng 

t he scene of  an acci dent  i s ant i t het i cal  t o t he pur pose of  UM 

cover age.   As appl i ed her e,  t he pur pose i s t o compensat e an 

i nj ur ed per son who i s t he v i ct i m of  an uni dent i f i ed mot or i st ' s  

negl i gence,  subj ect  t o t he t er ms of  t he pol i cy.   See Thei s,  232 

Wi s.  2d 749,  ¶¶28- 29.  

¶32 The i nt ent i on of  t he uni dent i f i ed dr i ver ——whi l e 

cent r al  i n t he cont ext  of  a cr i mi nal  hi t - and- r un char ge under  

Wi s.  St at .  § 346. 67——i s not  r el evant  her e.   I n const r ui ng an 

                                                 
12 Consi der ed i n i sol at i on,  t hi s def i ni t i on of  " r un"  i s 

r easonabl e.   I t  i s  consi st ent  wi t h some di ct i onar y def i ni t i ons 
of  t he t er m " hi t - and- r un. "   The Random House Unabr i dged 
Di ct i onar y,  f or  exampl e,  def i nes " hi t - and- r un"  as " gui l t y of  
f l eei ng t he scene of  an acci dent  or  i nj ur y one has caused,  esp.  
a vehi cul ar  acci dent ,  t her eby at t empt i ng t o evade bei ng 
i dent i f i ed and hel d r esponsi bl e:  a hi t - and- r un dr i ver . "   Random 
House Unabr i dged Di ct i onar y 907 ( 2d ed.  1993) .    
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i nsur ance pol i cy,  our  f ocus i s not  on what  t he uni dent i f i ed 

dr i ver  i nt ended.   Rat her ,  our  f ocus i s on what  t he par t i es t o 

t he cont r act  i nt ended.   One of  t he c i r cumst ances t hat  may ar i se 

under  t he pol i cy i s when t he vi ct i m sust ai ns i nj ur y or  damages,  

but  t he t or t f easor  i s unknown.       

¶33 Al t hough t he cour t  of  appeal s  l ooked t o Wi s.  St at .  

§ 346. 67 i n def i ni ng t he t er m hi t - and- r un,  we do not  f i nd t he 

scope and appl i cat i on of  t hat  st at ut e t o be hel pf ul  t o t he 

i nt er pr et at i on of  t hi s i nsur ance pol i cy.   I nsur ance cover age f or  

a hi t - and- r un acci dent  i nvol v i ng an uni dent i f i ed vehi c l e i s not  

coext ensi ve wi t h t he cr i mi nal  cul pabi l i t y  of  t he dr i ver  of  t hat  

vehi c l e under  Wi s.  St at .  § 346. 67.   

¶34 What ever  t he uni dent i f i ed dr i ver ' s mot i vat i on f or  

l eavi ng t he acci dent  scene——good,  bad,  or  i ndi f f er ent ——i t  has no 

ef f ect  on t he i nsur ed' s i nabi l i t y  t o r ecover  f r om t hat  

uni dent i f i ed dr i ver ' s l i abi l i t y  pol i cy.   The quest i on her e i s 

whet her  t he par t i es cont r act ed f or  cover age f or  t hi s acci dent  

under  t he t er ms of  t he i nsur ance pol i cy.    

¶35 Acui t y al so r el i es on t he f act  t hat  Zar der  " i nf or m[ ed]  

[ t he dr i ver ]  t hat  he was f i ne"  and " i ndi cat e[ ed]  t hat  t hey 

[ coul d]  l eave t he scene of  t he acci dent . "   When t he uni dent i f i ed 

dr i ver  has been " di smi ssed f r om t he scene,  when t he per son t hat  

has been st r uck says l ook I ' m f i ne,  you guys may t ake of f , "  

Acui t y cont ends t hat  t her e has not  been a hi t - and- r un.   Acui t y 

at t empt s t o pl ace an af f i r mat i ve r esponsi bi l i t y  on t he i nsur ed 

t o col l ect  i dent i f y i ng i nf or mat i on f r om t he dr i ver  i f  possi bl e 

bef or e per mi t t i ng t hat  dr i ver  t o l eave.      
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¶36 Thi s cont ent i on,  however ,  i s  not  bor ne out  by t he 

pr ovi s i ons i n t he Zar der s '  i nsur ance pol i cy.   Ther e i s no 

cont r act ual  r equi r ement  t hat  an i nsur ed at t empt  t o obt ai n t hi s  

t ype of  i nf or mat i on. 13  Rat her ,  t he pol i cy mer el y set s f or t h t wo 

dut i es of  t he i nsur ed:  ( 1)  t he i nsur ed must  cooper at e14 wi t h 

Acui t y;  and ( 2)  " A per son cl ai mi ng Uni nsur ed Mot or i st s cover age 

must  not i f y t he pol i ce wi t hi n 24 hour s of  t he acci dent  i f  a hi t -

and- r un dr i ver  i s i nvol ved. " 15 

¶37 Havi ng concl uded t hat  t he i nt ent  of  t he uni dent i f i ed 

dr i ver  i n l eavi ng t he scene of  t he acci dent  i s not  r el evant  

her e,  we t ur n next  t o Acui t y ' s asser t i on t hat  Hayne cont r ol s t he 

out come of  t hi s case.   I t  cont ends t hat  we need not  appl y t he 

r ul es of  const r ui ng an i nsur ance pol i cy her e,  gi ven t hat  Hayne 

has al r eady exami ned t he t er m " hi t - and- r un"  i n t he cont ext  of  

t he r equi r ement s of  t he omni bus st at ut e,  Wi s.  St at .  § 632. 32( 4) .      

¶38 Acui t y acknowl edges t hat  wi t h r espect  t o what  

const i t ut es a r un,  di ct i onar y def i ni t i ons of  " hi t - and- r un"  ar e 

" l ess t han i dent i cal "  and t hat  t hey " do not  mi r r or  one anot her . "   

Never t hel ess,  i t  poi nt s t o t he concl usi on i n Hayne t hat  t he 

                                                 
13 Pr esumabl y,  an i nsur er  coul d wr i t e i n such a r equi r ement  

and i t  woul d be uphel d unl ess cont r ar y t o st at ut e.    

14 Thi s i ncl udes pr ovi di ng i nf or mat i on about  t he acci dent ,  
submi t t i ng t o medi cal  exami nat i ons,  per mi t t i ng Acui t y t o i nspect  
t he damaged pr oper t y bef or e i t  i s  r epai r ed,  and ot her  s i mi l ar  
obl i gat i ons.  

15 Thi s r equi r ement  l i kel y exi st s t o r educe t he l i kel i hood 
of  f r audul ent  c l ai ms.   I n t hi s case,  t he Zar der s not i f i ed t he 
New Ber l i n Pol i ce Depar t ment  on t he eveni ng of  t he acci dent .  
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st at ut or y t er m " hi t - and- r un"  i s " unambi guous"  and " c l ear  on i t s 

f ace. "   115 Wi s.  2d at  76.   " Because t hi s Cour t  has r ul ed t he 

t er m ' hi t - and- r un'  i s  unambi guous, "  Acui t y cont ends t hat  f i ndi ng 

cont r ol s " i r r espect i ve of  whet her  t he di scussi on concer ns t he 

Acui t y pol i cy or ,  al t er nat i vel y,  t he Omni bus st at ut e. "    

¶39 I n Hayne,  t he i nsur ed swer ved t o avoi d an oncomi ng 

car ,  l ost  cont r ol  of  hi s vehi c l e,  and was i nj ur ed.   115 

Wi s.  2d at  69.   Ther e was no cont act  bet ween Hayne' s vehi c l e and 

t he oncomi ng car ,  whi ch was never  i dent i f i ed.   I d.   Hayne f i l ed 

sui t  agai nst  hi s i nsur er ,  asser t i ng a c l ai m under  hi s UM pol i cy.   

I d.  at  69- 70.   Thi s cour t  i nt er pr et ed Wi s.  St at .  § 632. 32( 4)  and 

det er mi ned t hat  i t  di d not  mandat e UM cover age f or  an acci dent  

i nvol v i ng an uni dent i f i ed mot or  vehi c l e when t her e was no 

physi cal  cont act  bet ween t he i nsur ed and t he uni dent i f i ed 

vehi c l e.   I d.  at  69.    

¶40 I n r eachi ng t hi s det er mi nat i on,  t he cour t  consul t ed 

sever al  di ct i onar i es,  r easoni ng t hat  " [ t ] hese def i ni t i ons 

c l ear l y i ndi cat e t hat  t he pl ai n meani ng of  ' hi t - and- r un'  

consi st s of  t wo el ement s:  a ' hi t '  or  st r i k i ng,  and a ' r un' ,  or  

f l eei ng f r om t he scene of  an acci dent . "   I d.  at  73- 74.   The 

cour t  concl uded:  " The cl ear  st at ut or y l anguage of  sec.  

632. 32( 4) ( a) 2. b.  r ef l ect s a l egi s l at i ve i nt ent  t hat  t he st at ut e 
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appl y onl y t o acci dent s i n whi ch t her e has been physi cal  

cont act . " 16   I d.  at  74.     

¶41 We f i nd Acui t y ' s ar gument  t hat  Hayne cont r ol s  t he 

out come her e unper suasi ve f or  t he f ol l owi ng t hr ee r easons.   

Fi r st ,  al t hough Hayne det er mi ned t hat  t he t er m " r un"  i n t he 

st at ut or y phr ase " hi t - and- r un"  means " f l eei ng f r om t he scene of  

an acci dent , "  t hi s def i ni t i on l eaves unanswer ed t he quest i on 

pr esent ed i n t hi s case.   The cour t  of  appeal s cor r ect l y 

r ecogni zed t hat  t he Hayne def i ni t i on of  hi t - and- r un " begged t he 

quest i on"  because " whi l e t he cour t  seemi ngl y equat ed ' r un'  wi t h 

' f l ee, '  i t  di d not  def i ne or  di scuss t he ci r cumst ances t hat  

det er mi ne when a ' f l ee'  has occur r ed. "   Zar der ,  316 Wi s.  2d 573,  

¶¶12,  14.   Al t hough Acui t y asser t s t hat  " r un"  means " f l eei ng t he 

scene wi t hout  st oppi ng, "  t he phr ase " wi t hout  st oppi ng"  does not  

appear  i n Hayne' s def i ni t i on of  " hi t - and- r un. "      

¶42 Second,  even t hough Hayne pr onounced t he physi cal  

cont act  r equi r ement  unambi guous,  ot her  aspect s  of  t he def i ni t i on 

of  " hi t - and- r un"  may not  be unambi guous.   A wor d or  phr ase may 

be unambi guous i n one si t uat i on,  and yet  be ambi guous i n 

anot her .   Sei der  v.  O' Connel l ,  2000 WI  76,  ¶43,  236 Wi s.  2d 211,  

                                                 
16 We l at er  expl ai ned t he publ i c pol i cy r at i onal e behi nd t he 

hol di ng i n Hayne:  " One publ i c pol i cy concer n i s of  pr i mar y 
r el evance t o our  anal ysi s,  t hat  of  pr event i ng f r aud.   The 
physi cal  cont act  el ement  unambi guousl y i ncl uded i n t he t er m 
' hi t - and- r un'  i n Wi s.  St at .  § 632. 32( 4) ( a) 2. b.  pr event s 
f r audul ent  c l ai ms f r om bei ng br ought  by an i nsur ed dr i ver  who i s 
i nvol ved i n an acci dent  of  hi s or  her  own maki ng. "   Smi t h v.  
Gen.  Cas.  I ns.  Co. ,  2000 WI  127,  ¶25,  239 Wi s.  2d 646,  619 
N. W. 2d 882.  
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612 N. W. 2d 659.   " Per mi t t i ng t he f act s of  a case t o gauge 

ambi gui t y s i mpl y acknowl edges t hat  r easonabl e mi nds can di f f er  

about  a st at ut e' s appl i cat i on when t he t ext  i s  a const ant  but  

t he c i r cumst ances t o whi ch t he t ext  may appl y ar e 

kal ei doscopi c. "   I d.   

¶43 I n DeHar t  v.  Wi sconsi n Mut ual  I nsur ance Co. ,  we 

di scussed t he appl i cabi l i t y  of  t he Hayne deci s i on t o new f act ual  

s i t uat i ons.   2007 WI  91,  ¶15,  302 Wi s.  2d 564,  734 N. W. 2d 394 

( c i t i ng Smi t h v.  Gen.  Cas.  I ns.  Co. ,  2000 WI  127,  ¶13,  239 

Wi s.  2d 646,  619 N. W. 2d 882 ( di scussi ng Hayne) ) .   We ci t ed t he 

Legi s l at i ve Counci l  Not e t o Wi s.  St at .  § 632. 32( 4) ( a) 2. b. ,  whi ch 

pr ovi des:  " A pr eci se def i ni t i on of  hi t - and- r un i s not  necessar y 

f or  i n t he r ar e case wher e a quest i on ar i ses t he cour t  can dr aw 

t he l i ne. "   I d.  ( c i t i ng Legi s l at i ve Counci l  Not e,  ch.  102,  Laws 

of  1979) .   " Al t hough we have est abl i shed t hat  t he t er m ' hi t - and-

r un'  unambi guousl y i ncl udes an el ement  of  physi cal  cont act ,  we 

r ecogni ze t hat  [ t he st at ut e]  does not  speci f i cal l y def i ne ' hi t -

and- r un. ' "   I d.   " Accor di ngl y, "  we concl uded,  " t he t er m ' hi t -

and- r un'  has been const r ued on a case- by- case basi s, "  and 

" [ p] r i or  deci s i ons expl ai ni ng and i nt er pr et i ng t he physi cal  

cont act  r equi r ement  ar e i nst r uct i ve t o our  det er mi nat i on i n t hi s  

case. "   I d.    

¶44 Thi r d,  t he cour t  i n Hayne was i nt er pr et i ng t he 

l anguage of  a st at ut e.   Her e,  however ,  we i nt er pr et  t he l anguage 
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i n an i nsur ance pol i cy. 17  Thi s di st i nct i on i s r el evant  because 

t he cour t  appl i es di f f er ent  r ul es when const r ui ng a st at ut e t han 

i t  does when const r ui ng an i nsur ance cont r act .    

¶45 Most  i mpor t ant l y,  when t her e i s ambi gui t y i n an 

i nsur ance pol i cy,  i t  i s  const r ued i n f avor  of  cover age.   By 

cont r ast ,  when t her e i s ambi gui t y i n a st at ut e,  t he cour t  l ooks 

t o t he l egi s l at ur e' s i nt ent  i n enact i ng i t .   " [ T] he r easonabl e 

expect at i on of  t he i nsur ed r egar di ng t he l anguage of  t he pol i cy 

i s not  r el evant  t o [ an]  anal ysi s of  Wi s.  St at .  

§ 632. 32( 4) ( a) 2. b. "   Smi t h,  239 Wi s.  2d 646,  ¶27.   We concl ude 

t hat  Hayne does not  cont r ol  t he out come of  t hi s case.   

¶46 Accor di ngl y,  we t ur n t o t he l anguage of  t he Zar der s '  

pol i cy and appl y t he st andar d r ul es of  const r uct i on.   The pol i cy 

pr ovi des UM cover age f or  bodi l y i nj ur y whi ch an i nsur ed per son 

i s l egal l y ent i t l ed t o r ecover  f r om t he owner  or  oper at or  of  

" [ a]  hi t - and- r un vehi c l e whose oper at or  or  owner  i s unknown and 

whi ch st r i kes [ an i nsur ed] . "   The pol i cy t er m " hi t - and- r un"  i s 

undef i ned.    

¶47 A r easonabl e i nsur ed coul d concl ude t hat  a hi t - and- r un 

vehi c l e i s a vehi c l e whi ch st r i kes an i nsur ed and t hen f l ees t he 

scene of  t he acci dent  wi t hout  st oppi ng.   However ,  a r easonabl e 

                                                 
17  Her e,  we not e,  t he t er ms of  t he pol i cy and t he t er ms of  

t he st at ut e di f f er  s l i ght l y.   The st at ut e mandat es cover age when 
an " uni dent i f i ed mot or  vehi c l e [ i s ]  i nvol ved i n a hi t - and- r un 
acci dent . "   Wi s.  St at .  § 632. 32( 4) ( a) 2. b.   The Zar der s '  pol i cy  
pr ovi des cover age when an i nsur ed i s i nj ur ed by " [ a]  hi t - and- r un 
vehi c l e whose oper at or  or  owner  i s unknown and whi ch st r i kes 
[ t he i nsur ed] . "   
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i nsur ed mi ght  al so concl ude t hat  a hi t - and- r un vehi c l e i s one 

t hat  st r i kes an i nsur ed and t hen l eaves t he scene of  t he 

acci dent  wi t hout  t he dr i ver  pr ovi di ng i dent i f y i ng i nf or mat i on. 18     

¶48 Gi ven t hat  t he phr ase " hi t - and- r un"  i n t he Zar der s '  

pol i cy i s suscept i bl e t o mor e t han one r easonabl e const r uct i on,  

we concl ude t hat  i t  i s  ambi guous.   We t her ef or e const r ue t he 

phr ase hi t - and- r un i n f avor  of  cover age.   Ambi guous t er ms i n an 

i nsur ance cont r act  ar e const r ued i n f avor  of  cover age f or  t he 

i nsur ed.   Pl ast i cs Eng' g Co.  v.  Li ber t y Mut .  I ns.  Co. ,  2009 WI  

13,  ¶31,  315 Wi s.  2d 556,  759 N. W. 2d 613;  Est at e of  Sust ache v.  

Am.  Fam.  Mut .  I ns.  Co. ,  2008 WI  87,  ¶21,  311 Wi s.  2d 548,  751 

N. W. 2d 845;  Bagadi a,  310 Wi s.  2d 197,  ¶42;  Summer s v.  Touchpoi nt  

Heal t h Pl an,  I nc. ,  2008 WI  45,  ¶31,  309 Wi s.  2d 78,  749 

N. W. 2d 182.   

¶49 Because we concl ude t hat  t he pol i cy pr ovi des f or  

cover age f or  t hi s t ype of  acci dent ,  we need not  exami ne t he 

r equi r ement s of  Wi s.  St at .  § 632. 32( 4) .   We concl ude t hat  t he 

cour t  of  appeal s di d not  er r  i n af f i r mi ng t he ci r cui t  cour t ' s  

deci s i on t o deny Acui t y ' s mot i on f or  decl ar at or y j udgment .   

                                                 
18 Thi s def i ni t i on i s consi st ent  wi t h t he t er m' s  common and 

or di nar y meani ng,  as f ound i n some di ct i onar y def i ni t i ons.   For  
i nst ance,  t he Amer i can Her i t age Di ct i onar y def i nes " hi t - and- r un"  
as " [ b] ei ng or  i nvol v i ng t he dr i ver  of  a mot or  vehi c l e who 
l eaves t he scene of  an acci dent ,  especi al l y one i n whi ch a 
pedest r i an or  anot her  vehi c l e has been st r uck. "   Amer i can 
Her i t age Di ct i onar y of  t he Engl i sh Language 858 ( 3d ed.  1992) .  
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I V 

¶50 Li kewi se,  havi ng concl uded t hat  ambi gui t y i n t he 

pol i cy r esul t s i n cover age her e,  we need not  addr ess t he i ssue 

of  whet her  t he cour t  of  appeal s can di smi ss as di ct um a 

st at ement  f r om an opi ni on by t hi s cour t .   Because i t  i s  a 

r ecur r i ng i ssue and f undament al  t o t he meani ng and pr ecedent i al  

val ue of  our  deci s i ons,  we never t hel ess addr ess i t  her e t o 

pr ovi de needed gui dance t o t he cour t s and l i t i gant s of  t hi s 

st at e.  

¶51 Acui t y cont ends t hat  by l abel i ng a st at ement  i n Hayne 

di ct um,  t he cour t  of  appeal s ef f ect i vel y wi t hdr ew t hat  l anguage,  

exceedi ng i t s aut hor i t y.   I t  i s  t he supr eme cour t ' s  pr i mar y 

f unct i on t o devel op t he l aw,  and " [ t ] he supr eme cour t  i s  t he 

onl y st at e cour t  wi t h t he power  t o over r ul e,  modi f y or  wi t hdr aw 

l anguage f r om a pr evi ous supr eme cour t  case. "   Cook v.  Cook,  208 

Wi s.  2d 166,  189,  560 N. W. 2d 246 ( 1997) .    

¶52 We r ecogni ze t hat  pr evi ous deci s i ons wr i t t en by t hi s 

cour t  have pr ovi ded i nconsi st ent  gui dance on t he def i ni t i on and 

ef f ect  of  di ct a i n Wi sconsi n cases. 19  Gi ven t hi s cour t ' s  pr i or  

                                                 
19 Ther e ar e t wo di spar at e l i nes of  Wi sconsi n cases def i ni ng 

di ct a.   Under  one l i ne of  cases,  t hi s cour t ' s  di scussi on of  a 
quest i on " ger mane t o .  .  .  t he cont r over sy"  i s not  di ct um,  even 
i f  t hat  di scussi on i s not  " deci s i ve of [ ]  t he cont r over sy" :   

I t  i s  deemed t he doct r i ne of  t he cases i s t hat  when an 
appel l at e cour t  of  l ast  r esor t  i nt ent i onal l y t akes up,  
di scusses,  and deci des a quest i on ger mane t o,  t hough 
not  necessar i l y  deci s i ve of ,  t he cont r over sy,  such 
deci s i on i s not  a di ct um but  i s a j udi c i al  act  of  t he 
cour t  whi ch i t  wi l l  t her eaf t er  r ecogni ze as a bi ndi ng 
deci s i on.    
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i nconsi st ency i n def i ni ng di ct a,  i t  i s  not  sur pr i s i ng t hat  t he 

cour t  of  appeal s woul d be uncl ear  about  whet her  t he st at ement  

f r om Hayne was i n f act  di ct um.    

¶53 Never t hel ess,  r esol ut i on of  t he quest i on of  what  

const i t ut es di ct a woul d not  r esol ve t he speci f i c  quest i on 

pr esent ed i n t hi s appeal .   The quest i on her e i s not  t he 

def i ni t i on of  di ct a.   Rat her ,  t he quest i on pr esent ed i s 

r egar dl ess of  how i t  i s  def i ned,  can t he cour t  of  appeal s 

di smi ss a st at ement  f r om an opi ni on by t hi s cour t  by concl udi ng 

t hat  i t  i s  di ct um.  

¶54 I n Cook,  t hi s cour t  expl ai ned t hat  t he cour t  of  

appeal s may not  over r ul e,  modi f y,  or  wi t hdr aw l anguage f r om a 

pr i or  supr eme cour t  or  cour t  of  appeal s opi ni on——even i f  t he 

cour t  of  appeal s bel i eves t hat  t he pr i or  pr ecedent  i s er r oneous.   

208 Wi s.  2d at  189- 90.   Rat her ,  we concl uded t hat  t hi s cour t  has 

t he excl usi ve power  t o over r ul e,  modi f y,  or  wi t hdr aw l anguage 

f r om pr i or  Wi sconsi n cases.   I d.  at  189.   The Cook cour t  

expl ai ned t hat  t hi s r esul t  uphel d pr i nci pl es of  pr edi ct abi l i t y ,  

                                                                                                                                                             
St at e v.  Pi cot t e,  2003 WI  42,  ¶61,  261 Wi s.  2d 249,  661 
N. W. 2d 381.    

However ,  a compet i ng l i ne of  cases,  exempl i f i ed by St at e v.  
Sar t i n,  200 Wi s.  2d 47,  546 N. W. 2d 449 ( 1996) ,  def i nes di ct um as 
" a st at ement  or  l anguage expr essed i n a cour t ' s  opi ni on whi ch 
ext ends beyond t he f act s i n t he case and i s br oader  t han 
necessar y and not  essent i al  t o t he det er mi nat i on of  t he i ssues 
bef or e i t . "   I d.  at  60 n. 7.    
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cer t ai nt y,  and f i nal i t y r el i ed upon by l i t i gant s ,  at t or neys,  and 

cour t s al i ke.   I d.  at  189.    

¶55 As obser ved i n Cook,  however ,  t he cour t  of  appeal s i s 

not  power l ess i f  i t  concl udes t hat  a pr i or  deci s i on of  t he 

supr eme cour t  i s  er r oneous.   I d.  at  190.   Rat her ,  t he cour t  of  

appeal s has t wo opt i ons:    

I t  may si gnal  i t s  di sf avor  t o l i t i gant s,  l awyer s and 
t hi s cour t  by cer t i f y i ng t he appeal  t o t hi s  cour t ,  
expl ai ni ng t hat  i t  bel i eves a pr i or  case was wr ongl y 
deci ded.   Al t er nat i vel y,  t he cour t  of  appeal s  may 
deci de t he appeal ,  adher i ng t o a pr i or  case but  
st at i ng i t s bel i ef  t hat  t he pr i or  case was wr ongl y 
deci ded.  

I d.   

¶56 Si nce Cook,  t he cour t  of  appeal s has decl i ned t o 

wi t hdr aw l anguage f r om pr i or  cases deci ded by t hi s cour t . 20  For  

i nst ance,  i n St at e v.  Gr unke,  t he cour t  of  appeal s " r ecogni ze[ d]  

t hat  t he supr eme cour t ' s  st at ement s as t o t he pur pose of  [ a 

st at ut e]  ar e not  ' ascer t ai nabl e f r om t he t ext '  of  t he st at ut e 

i t sel f . "   2007 WI  App 198,  ¶8 n. 3,  305 Wi s.  2d 312,  738 

N. W. 2d 137,  r ever sed by 2008 WI  82,  311 Wi s.  2d 439,  752 

N. W. 2d 769.   Never t hel ess,  t he cour t  sai d i t  was " not  f r ee t o 

di sr egar d l anguage of  t he supr eme cour t . "   I d.   Addi t i onal l y,  i n 

Monr oe Co.  DHS v.  Lui s R. ,  t he cour t  of  appeal s st at ed t hat  t he 

supr eme cour t  had const r ued t he st at ut or y t er m " cust ody"  i n a 

                                                 
20 But  see Wi et i ng Funer al  Home of  Chi l t on v.  Mer i di an Mut .  

I ns.  Co. ,  2004 WI  App 218,  ¶14,  277 Wi s.  2d 274,  690 N. W. 2d 442 
( concl udi ng t hat  i t  was not  bound by t he hol di ng of  a pr i or  
supr eme cour t  case when t hat  case di d not  addr ess t he ent i r el y 
new and pot ent i al l y  di sposi t i ve i ssue of  t he ef f ect  of  a st at ut e 
on t he out come of  t he case) .    
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way t hat  was di f f i cul t  t o appl y.   2009 WI  App 109,  ¶23,  320 

Wi s.  2d 652,  770 N. W. 2d 795.   However ,  t he cour t  expl ai ned t hat  

i t  coul d not  " modi f y t he supr eme cour t ' s  anal ysi s on t hi s poi nt  

by al t er i ng t he meani ng of  ' cust ody, ' "  and t hat  such an ar gument  

" must  be addr essed t o t he supr eme cour t . " 21   

¶57 By concl udi ng t hat  a st at ement  i n a supr eme cour t  

opi ni on i s di ct um,  t he cour t  of  appeal s necessar i l y  wi t hdr aws or  

modi f i es l anguage f r om t hat  opi ni on,  cont r ar y t o our  di r ect i ve 

i n Cook.   For  exampl e,  by concl udi ng t hat  t he def i ni t i on of  

" r un"  was di ct um——r at her  t han i nappl i cabl e as pr ecedent  f or  

i nt er pr et i ng an i nsur ance pol i cy——t he cour t  of  appeal s i mpl i ed 

t hat  t he Hayne def i ni t i on woul d never  be bi ndi ng aut hor i t y,  even 

f or  a cour t  i nt er pr et i ng t he omni bus st at ut e.    

¶58 I f  t he cour t  of  appeal s coul d di smi ss a st at ement  i n a 

pr i or  case f r om t hi s cour t  as di ct um,  t he l i mi t at i on i n Cook 

agai nst  over r ul i ng,  modi f y i ng,  or  wi t hdr awi ng l anguage woul d be 

ser i ousl y under mi ned.   We t her ef or e concl ude t hat  t o uphol d t he 

pr i nci pl es of  pr edi ct abi l i t y ,  cer t ai nt y,  and f i nal i t y,  t he cour t  

                                                 
21 But  see St at e v.  Jahnke,  2009 WI  App 4,  ¶24,  316 

Wi s.  2d 324,  762 N. W. 2d 696 ( 2008)  ( Dykman,  J. ,  di ssent i ng)  ( " I  
do not  j oi n i n t he maj or i t y ' s opi ni on because i t  i s  an at t empt  
t o avoi d t he r equi r ement  of  Cook v.  Cook[ . ]   The maj or i t y 
acknowl edges t hat  .  .  .  i t  cannot  use t he wor ds ' over r ul e,  
modi f y or  wi t hdr aw. '   I nst ead,  t he maj or i t y uses t he wor d 
' i ncompl et e'  t o avoi d t he meani ng we pr evi ousl y gave t o t he 
st at ut e. " ) ;  St ei ner  v.  St ei ner ,  2004 WI  App 169,  ¶20,  276 
Wi s.  2d 290,  687 N. W. 2d 740 ( Dykman,  J. ,  di ssent i ng)  ( " Faced 
wi t h [ t he]  i nabi l i t y  t o modi f y i t s publ i shed opi ni ons,  panel s 
somet i mes di st i ngui shed a pr obl emat i c case on exceedi ngl y f i ne 
poi nt s,  or  on assumed f act s. " ) .  
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of  appeal s may not  di smi ss a st at ement  f r om an opi ni on by t hi s  

cour t  by concl udi ng t hat  i t  i s  di ct um.    

V 

¶59 I n sum,  we concl ude t hat  Acui t y ' s f ocus on t he 

uni dent i f i ed dr i ver ' s i nt ent i on when l eavi ng t he acci dent  scene 

i s not  r el evant  t o our  det er mi nat i on of  whet her  t her e i s 

cover age under  t he t er ms of  t he i nsur ance pol i cy.   Fur t her ,  we 

concl ude t hat  Hayne does not  cont r ol  t he out come of  t hi s case.   

We,  t her ef or e,  appl y t he st andar d r ul es of  const r uct i on t o t he 

Zar der s '  UM pol i cy.    

¶60 Gi ven t hat  t he phr ase " hi t - and- r un"  i n t he Zar der s '  UM 

pol i cy i s suscept i bl e t o mor e t han one r easonabl e const r uct i on,  

we det er mi ne t hat  i t  i s  ambi guous.   We t her ef or e const r ue t he 

phr ase " hi t - and- r un"  i n f avor  of  cover age.   Havi ng concl uded 

t hat  t her e i s cover age f or  t hi s t ype of  acci dent  under  t he 

pol i cy,  we need not  exami ne t he r equi r ement s of  Wi s.  St at .  

§ 632. 32( 4) .   Accor di ngl y,  we af f i r m t he cour t  of  appeal s,  but  

we modi f y t he r at i onal e and r emand t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

modi f i ed and af f i r med and,  as modi f i ed,  t he cause i s r emanded t o 

t he c i r cui t  cour t .    
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